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DETAILED ACTION 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claim 1 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

The phrases "especially for" and "preferably" render the claim indefinite because 
it is unclear whether the limitations following the phrase are part of the claimed 
invention. See MPEP § 2173.05(d). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 11-17 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Salzman (US Patent 5423320) in view of Fiddian-Greene (US Patent 6238339). 

Regarding claim 11, Salzman discloses a tonometric device comprising a distal 
end configured to be inserted in a patient's gastrointestinal tract (element 14) with a 
section that is introduced into the body (element 14a), where the introduced section 
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comprises a first tube (element 54) tliat is connected to an additional tube (the portion of 
54 remaining outside the body) and parallel to a second tube (element 56) that is also 
connected to an additional tube (the portion of 56 remaining outside the body), where 
the distal end of the first and second tubes are in communication (figure 6), where the 
tubes are made of gas permeable material (column 5, lines 6-8 and 16-23). Salzman 
does not disclose the particular gas permeable material, nor means on the external 
portion of the device for fixing it in position. Fiddian-Greene teaches a tonometric device 
comprising a sensing section covered with a gas-permeable silicone rubber membrane 
(column 8, lines 50-51), where the device's position may be fixed using an external 
component of the device (element 24), in order to effectively control sampling. It would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to have made the device of Salzman with a silicone membrane and means for fixing the 
device's position, as taught by Fiddian-Greene, in order to effectively control sampling. 

Regarding claim 12, Salzman discloses the diameter of the device being 
substantially constant (figure 5). 

Regarding claim 13, Salzman's tubes inherently have connecting means 
because they are connected to a separate device (column 6, lines 25-27). 

Regarding claim 14, Salzman discloses all the elements of the claimed invention, 
as described above, except for connecting the tubes to a syringe. Fiddian-Greene 
further teaches tubes that are configured to connect to a syringe (column 24, lines 60- 
64), In order to manually control pressure. It would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have made the system of Salzman 
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with tine tubes configured to connect to a syringe, as tauglit by Fiddian-Greene, in order 
to manually control pressure. 

Regarding claims 15 and 16, though Salzman does not expressly disclose the 
specific diameter and wall thicknesses of the tubes, at the time the invention was made 
it would have been an obvious matter of design choice for one of ordinary skill in the art 
to choose a particular wall thickness and diameter, because the Applicant has not 
disclose that the particular diameters and thicknesses provide a particular advantage, 
are for a particular purpose, or solve a stated problem. Moreover, it appears that a 
particular combination of wall thickness and diameter chosen by one of ordinary skill in 
the art and Applicant's wall thickness and diameter would perform equally well to 
monitor a patient. 

Regarding claim 17, Salzman's first and second tubes are built together (figure 

6). 



5. Claim 18 is rejected under 35 U.S.C. 103(a) as being unpatentable over Salzman 
in view of Fiddian-Greene, and further in view of Rantala (US Patent 6432051). 

Salzman in view of Fiddian-Greene discloses all the elements of the claimed 
invention, as described above, and further discloses connecting the ends of the tubes 
(via element 58), but does not disclose filling the system with an indicator liquid for 
detecting carbon dioxide concentration. Rantala teaches a tonometric measuring 
system comprising an indicator liquid used to measure carbon dioxide within the 
sensing device (column 6, lines 46-53), in order to accurately detect the patient's 
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condition. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have made the system of Salzman and Fiddian-Greene with an 
indicator liquid, as taught by Rantala, in order to accurately detect the patient's 
condition. 

Conclusion 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patents 6216024 to Weil, 6370941 to Nakamura, and 5957839 to Kruse, 
which disclose similar inventions. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KAREN E. TOTH whose telephone number is (571)272- 
6824. The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II can be reached on 571-272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding tine status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated Information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robert L. Nasser Jr/ 

Primary Examiner, Art Unit 3735 
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